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I ntroduction

The zina and rape laws of Pakistan are the subject of hedgbdte both inside
and outside the Muslim world. Opponents of 8fari'alaw have found in the subject an
ideal opportunity to attack Islamic law as patreicand unjust to women. Some have
even argued thahari’a law, in its entirety, should be abolished. On tiker hand,
many serious Muslim scholars and activists are sadwes troubled by these Pakistani
laws regardingzina and rape. They view them as incompatible withido&ur’anic
principles and the prophetic tradition.

After serious study, we at KARAMAH have concludéattthe Pakistani laws of
zinaand rape as they currently stand, are incompattiteslamic law. In reaching this
conclusion, we have relied first on the Holy Quramd theSunnahof the Holy Prophet,
then on the works of such major scholars as thatdneam Abu Hanifah, whose school
of thought provides the foundation of Pakistani.laWWe also relied on the works of
Imam Malik, Imam al-Shafi'i, Ibon Hazm, and otheas, the rest of this position paper will
make clear.

Furthermore, it is our deep belief that the pracaod application of Islamic law
must be accomplished within its intrinsic objectivend intentions. Indeetiudood are
to be perceived as part of a comprehensive systesnctal and moral values that works
in harmony to build a healthy society and protd¢tnot only as punishment for
wrongdoers and criminals. Theddof zing as it is currently understood and applied in
Pakistan,s a flagrant example of how the misconception of gpeit and goals of the
Shari'a can lead to injustice and discriminatiome topposite of the Islamic ideal of
‘adalah (balance, justice, harmony).

For this reason, we shall examine in this paperzih@and rape laws of Pakistan
from an Islamic legal perspective, which keeps imdrnthe core Islamic principle of
‘adalah Our purpose is to highlight the difference beiwehe act ofzing, which
involves two consenting adults, and the act of ray@ch is an aggressive coercive act
that destroys altogether any possibility of consemtis is not only an important factual
distinction, but Islamically an important jurispertial one as well that some modern
Muslim scholars have unfortunately failed to redagn

We shall commence our discussion by carefully shgiyhe applicable passages
from Holy Quran and thesunnahof the Holy Prophet on this important subject. We
shall then turn to the Hanafi School’s jurisprudgntontribution to this topic because of
the school’s special significance to Pakistani ldowever, we shall later take into
account opinions from other jurisprudential schpelspecially the Maliki School, as it

! The wordzinais used in this paper as a generic word that encompassies,aiginal Arabic word does,
both adultery and fornication (i.e., illicit sexual relasbips).

2 (Sing.Hadd), means literally (God’s) limits, and refers to His disly ordained punishments for those
who transgress them.



seems to us that the Maliki position @ma and rape has influenced the Pakistani
legislation related to the matter.

Zinaln Islamic L aw: Definition, Requirements For Proof of Zina And Punishment:

The Zina Ordinance, as defined by the statutory criminal &f Pakistan, deals
with fornication, adultery and rape and providesidemtiary requirements and
punishments for them, treating them as relatednoés. It specifies the punishments of
stoning to death or public flogging for both offessf certain evidentiary requirements
are fulfilled.

However, by looking at the Pakistani legislatioh, appears that the legal
definition of zina blurs the distinction betweerina and rape. For the purpose of the
ordinance, both acts @ina andzinabi’'l -jabr (forced illicit sexual relations, i.erape)
are defined as “sexual intercourse without beintdlya married.” Clearly, the only
difference between the two acts (and it is a mdifference) is that rape occurs without
consent. This difference has major legal implicgagidndeed, under current Pakistani law
if a woman cannot prove that the sexual act ocduwihout her consent (i.e., if she
cannot prove that she was indeed raped), the sextiatself becomes a crime against
society and therefore, the woman becomes liabléhisinaddof zina

As a result of this approach, instead of protechhgslim women from violence
and rape, Pakistaniina laws effectively punish raped women for reportiagmes
against them and their families. Consequentlyséhaws have a devastating effect on
the reporting of such crimes. Further, Pakistaperlaws have proven to be counter-
productive over the years, having resulted in arnaihg increase in rape. Once we
know that in Muslim societies, acts of rape tydicalo not impact the individual woman
alone, but severely impact her extended family ab, we start perceiving the alarming
scope of the problem. Yet the ideal Muslim stateot one where reports of crimes are
decreased for fear of retaliation or punishmenathBr, it is a state in which each victim
is encouraged to appeal to thali (head of state), thgadi (the judiciary), orahl al-hall
wa al-‘aqd (community leaders/ representatives of the pepfbe)justice and relief in
accordance with divinedalah

Clearly, the roots of the problem are not religiobst are found in dahili®
behavior in society which must be uprooted. Thag also be found in the erroneous
application of basicShari'ah principles to the evidentiary requirements and the
assignment of the burden of proof in rape casess thfese stand, they place an
unreasonably heavy burden on the victimized womarurthermore, rape laws in
Pakistan commit a serious conceptual error by atinfj the crimes of rape arming
something that traditional jurists were keen nodto The cumulative effect of these
errors, combined witdahili behavior, has resulted in grave harm to Pakistammen and
their families. This unfortunate state of affaissintolerable for themaslahah(well-
being) of theummah and must be addressed by wWedi, theqadis andahl al-hall wa al-
‘aqd through both extensive education and the promiaigadf better, more effective
laws

3 This refers to the pre-Islamic Age dhiliyyahor ignorance. Muslim thinkers have argued that some
Muslim societies are going into a modern (secular or tritai)liyyahthat does not reflect Islamic values.



We believe that the failure in establishing a ligisn that protects the rights of
individuals, men and women, their families, andietycat large, is in great part due to a
misreading of divine law related na as stated by the Holy Quran and tGennah
Qadishave a duty to correct such grave misreading afrigl law, but so far they have
not done so. We shall therefore explain hereinftileextent of this misreading of the
Islamic law by briefly visiting the fundamentals lamic law as they pertain to our
subject.

Islam considergina a major sin and an evil path. In this Islam skdhe same
views as other Abrahamic religions. We have toipout here that the conceptahain
Islamic law applies only to the actual intercouiise, physical penetration. No act short
of that is considereding nor does such act fall under the same legal fwameaszina
From the perspective of the Quran, the prophetadition, and Islamic law, sex
uncoupled with a legally binding marital tis considereding, and is equally punishable
for both women and men. It is important to notet tkhen it comes to punishment for
illicit intercourse, men and women are treated #yadike. Thus clearly, the traditional
Islamic framework for dealing with illicit sexuakhavior is gender-balanced and fair.

The Qur’an deals witkinain several places. We start by providing the @uic
general rule that commands Muslims not to conamid

“Nor come nigh to adultery: for it is a shamefueédl) and an evil, opening the
road (to other evils).” (17:32).

Most of the rules related to illicit sexiga), adultery, and false accusations from a
husband to his wife or from members of the comnyututchaste women, can be found
in Surat an-Nur (the Light). Thesurah starts by giving very specific rules about
punishment foeina

“The woman and the man guilty of adultery or foation, flog each of them with
a hundred stripes: Let not compassion move youheir tcase, in a matter
prescribed by Allah, if ye believe in Allah and thast Day: and let a party of the
Believers witness their punishment.” (24:2).

Then it turns to false accusations from membershef Muslim community to
chaste righteous women:

“And those who launch a charge against chaste wpmed produce not four
witnesses (to support their allegations), flog theith eighty stripes; and reject
their testimony ever after: for such men are wickeshsgressors;- Unless they
repent thereafter and mend (their conduct); foralllis Oft-Forgiving, Most
Merciful.” (24: 4-5)

* Milg al-Yameer(which refers to the now outdated concept of a lawful feslalee partner) was also
recognized as a legally binding tie that would shield a pdrsamthe charge afina

® We are using in this paper Yusuf Ali’s translatiortte Qur'an, with minor revisions to better accord
with the original Arabic meaning of the verse.



The rather harsh treatment mha in Islam should be considered in light of the
moral system articulated by the Islamic faith. must also be understood within the
context of the Islamic social system based amohgrahings on relationships of blood
and kinship (as reflected for example in laws dfeintance and marriage). The laws of
zina are crucial for protecting society and preserviing purity of these blood
relationships.

Given the severity of punishment for the offenseing the Qur'an requires solid
proof beyond the shadow of doubt before convictamgindividual, be it a man or a
woman, ofzina Muslim jurists derived from theunnahof the Holy Prophet very strict
requirements for provingina In fact, jurists unanimously agree on only tweams of
doing so:

1. A clear, free, and willful confession by the g guilty of the act ofina
However, if that person retracts his/her confesdmaishe is not punishable (barring the
presence of witnesses, as indicated below), bedhese would no longer be any proof
of the occurrence of the prohibited act, and a#tevely,

2. The testimony of four reliable Muslim male eygngsses, all of whom must
have witnessed the actual intercourse at the sameé t

It is worth noting that in the case of a confessibris recommended that the
judge ignores the first three iterations of suclmfession. The confession does not
become binding unless it is repeated freely fotfednt times. Abu Hurayrah narrated:
“A man from the tribe of Aslam came to the Messengeace be upon him- while he
was in the mosque and said to him,: ‘O Messeng&aaf, | have committed adultery.’
The Messenger turned away from him. The man, thtepped in front of the Messenger
and said,: ‘Il committed adultery.” The Messengesiadooked away. The man did the
same thing four times. When he confessed fourgithe Messenger called upon him and
asked him,: ‘Are you insane?’ The man said,: ‘NdHe Messenger then asked him:
‘Were you married riuhsaf when you committed this act?’ to which he saides!
Only then did the Prophet order that the man bésped forzina'.

Moreover, for a confession to be valid, it is reqdithat the person accurately
state the facts of the act of adulteryl/illicit sexclear, real, and non metaphoric words, so
that all doubts are removed. This eliminates aoibas, since the termzfnd might be
used by some to refer to other minor acts thathatepunishable in the same way. lbn
Abbas reported that the Prophet — peace be upondai to Ma'iz: “Maybe you just
kissed, maybe you touched her, or looked...” and ien said: “No!” He (the
Messenger) said, “So, did you penettdter? (using no metaphors), and the man said:
“Yes!”® The Prophet then ordered his punishment. In @matérsion of the same hadith,
the Prophet asked the man: “Till that of yours piEzared in that of hers?” the man said,
“Yes”, the Prophet asked, “Like a stick disappeiars kohl canister and a rope in a
well?” The man said, “yes!” He then asked him, “lbau know the meaning afina?”

® Three Imams, Abu Hanifah, Malik, and Ibn Hanbal agreetheriact that the four witnesses have to
testify at the same time and place, whereas al-Shafi'i stateil ihatceptable for witnesses to testify in
different places.

" Reported by al-Bukhari and Muslim. MUWAFFAQ AL-DIN BQUDAMAH, AL-MUGHNI. (Beirut:
Dar al-Kitab al-‘Arabi, n.d) vol. 10, p. 166.

® The Arabic word used by the Prophet in théslith means the actual intercourse, leaving no possible
confusion.

°IBN QUDAMAH, supranote 7, at vol. 10, p. 167.



The man said, “Yes! | did with her illegally whahasband does with his wife legall}f”
The Hadith carries on as reported by Abu Dawud.

Other hadiths that reaffirm this previous haditlowid and can be found in the
major hadith books. There is no need to relatefathem in this short paper. However,
they all support the position that a confessionhbug be willful, repetitive and insistent,
denoting the desire of the sinful person to puhisnself/herself before God, and take
his/her punishment on earth rather than in thestifegr. Confession therefore is a clear
act of repentance that purifies the person andybrinm/her back to the original state of
innocence and purity, spiritually as well as sdgialThe Prophet established this fact in
the following incident. A woman who repeatedly fassed to having committexina
was finally punished. A person who was preserthattime showed contempt towards
her. The Prophet was so displeased that he tolchére “She repented such a repentance
that if divided between seventy people of Madihaauld suffice them*

The relevant hadiths are so clear-cut that the fBwmni schools of thought,
including the Hanafi School, agreed on the requamts that a valid confession must
satisfy. They are also unanimous about the req@ntsnnecessary for establishiriga
through the testimony of eyewitnesses. Indeedetlseno disagreement among scholars
about the qualifications of these witnesses. BEatthess must meet the following
criteria:

(a) He should be a credible, free, Muslim m¥land

(b) He should have eye-witnessed the actual act ofrcotese (i.e., actual

penetration)?
Scholars also agreed on two additional requirements

(c) There should be at least four withesses, and

(d) The witnesses should testify in the same hearingutethe sameinaact. Any

disagreement about the time of the act, its placeven the color of the
clothes of accused persons, leads to the rejecfitre accusations.

These severe requirements relating to the eshabént of guilt through the
testimony of eyewitnesses are very specific tohidwdd of zina Generally, the testimony

91BN QUDAMAH, supranote 7, at vol. 10, p. 168.

1 Narrated by at-Thirmidhi. IBN QUDAMAHsupranote 7, at 132; 165 (margins)

12 Credibility is denied to those who have lied presigwor committed other reprehensible acts. Freedom
in an age where slavery existed was important to insur¢hiiaestimony would not be influenced by
another who had power over the slave. Faith was necessasyte that the witness fully understands the
significance of both the offense and the testimony. Theeisf women as withesses is a controversial
issue that has to be studied in light of the Qur'anSunthah. Women'’s testimony was not accepted in this
setting for reasons discussed later in this paper. Nless, ‘Atta’ and Hammad, two Islamic scholars,
are known to have accepted the testimony of three men and twenv&eelBN QUDAMAH , supranote

7, atvol. 10, p. 175.

13 Anything else but the actual act of intercourse/penetratinatiacceptable to carry on thadd The
jurisprudential books report in great details the incidelatting to al-Mughirah ibn Shu’bah, which took
place during the ruling of Omar the second Khalifah anathwvis very clear about the requirements of the
zina evidence. In brief, we learn that al-Mughirah was accusedafthree of the witnesses testified
against him describing the actual act of intercourse. When tinh iman’s turn came, he reported having
seen two people in a suspicious setting. He stated, “I sawiradtmgbing up and down, heavy breathing,
and | saw her legs on his shoulders like a donkey’s éas.not know beyond that.” Although some might
think that this testimony should be more than enouglotwict the accused man and woman of zina, it was
not. Based on the fact that the fourth testimony wasuffitiently explicit, Khalifah Omar dismissed the
zina charge and convicted the three men with false accusaBbhQUDAMAH, supra note 7, at 197-198.



of two men is sufficient for the establishment aframinal violation under Islamic law.
Yet the law ofzinarequires four witnesses.

It is pertinent to point out here that the evidantirequirement fozina was
initially intended to protect women from frivolousharges. This intention derives
directly from Asbabal-Nuzul (reasons of revelation) relating to the Qur'anese that
establishes thiaddof zina®. We therefore believe that the requirement of fuitnesses
(with all its restrictions and specifications) isreerciful measure from God in order not
only to avoid incriminating innocent people, budato preserve the privacy of Muslims,
which is one of the most valued principles in Isl@iine concept ositr). It is not
accidental that the privacy principle is statethie same chapter, a few verses later:

“O ye who believe! Enter not houses other than ymun, until ye have asked
permission and saluted those in them: that is foesyou, in order that ye may
heed (what is seemly).” (24: 27)

In fact, most Muslim scholars agree that the actioh encompasses two rights,
the right of God and the right of society or thenoounity. The fact that a person has
committed a forbidden act, even secretly, mearistiigaright of God was transgressed.
But when the act becomes public, in one way or lerptthen the right of society to
protect its morals is activated. The earthly poment ozina,which is itshadd is then
not directed towards the act itself, because s matter that only God can judge, but
rather towards the fact that such an act has bedamwn to the community, and
therefore has disturbed public order and morality.

We also believe that the requirement of male wgassconstitutes another
protective measure that makes it more difficultprove zina. After all, in Muslim
societies women have more facility and liberty tdee houses and access each other’s
private apartments than men usually have.

From the rich jurisprudence related to the matbee can easily conclude that
Muslim jurists were very cautious not to convictianocent person. They went so far as
to state that it is better to let a guilty perset gway with his/her crime than to punish an
innocent persdfi. For, even when a person escapes the worldly pueishrthe right of
God remains. He will ultimately decide whetheptmish or forgive the sinful.

Muslim scholars also derived some ethical pringgtem the Qur’an, hadith and
sunnahrelated tozina First of all, it is preferable for a person whangsses an act of
zinanot to report it, and instead to cover the shoniog (awrah) of others while at the
same time advising them to change their behavilois Principle is in harmony with the
hadith that states: “Whoever covers the shortconfiagrah) of a Muslim, God will

14 Verse 24:3 stating the eyewitness’s requirement was egl@athe aftermath of the slander incident
involving A’ishah, the Prophet’s wife, who was lostle desert and was returned by a young man to her
tribe..

15 For the distinction between the right of God and thietrig society, se e.g., ABU MUHAMMAD ALI

IBN SA’ED IBN HAZM, AL-MUHALLA Bl AL-ATHAR (Beirut: Dar al-Kutub al-‘limiyyah, 1988) vol.
12. p. 261.

18 |n this regard, ‘Ai'shah narrated that the Prophet sa8hiéld Muslims fromhududas much as you can,
if a person has a way [e.qg., alibi] let them go for it isdvdbr a judge to make a mistake in dismissing
charges than in applying the punishment on an innocent. ttegbloy at-Tirmidhi, ifSunan at-Tirmidhi
(Reprint, Beirut: Dar al-Fikr, 1974Bk, Hudud, Vol. 2, pp. 438-39.



cover his shortcomings here and in the thereatferScholars also concluded from the
Prophet’'s example that it is preferable for thernmar the judge to suggest to the person
who confesses that he/she retract his/her confessiml to the witnesses not to testffy.

What we learn from this attitude is that thaa punishment should not be
understood as a revengeful measure. To the cgntitahas to be understood as a
measure designed to protect the morality of Mudimoiety whenever this morality is
threatened. It is also very important to keep indnas we said earlier, that such a crime
is not punishable unless it crosses the boundtréseparate the private sphere from the
public sphere. The four witnesses’ requirementiaarcevidence that such an act cannot
possibly be proven unless the offending partiegrélatly disrespect the Islamic society
they live in by transgressing those boundaries.

We discussed so far the two undisputed ways toipgaina There is a third way
to provezina upon which Muslim scholars greatly disagreedrelolves around the
following question: Is the pregnancy of an unnednwvoman clear evidence that she had
committedzina? Because of the significance of this questiothéassue of rape, we now
turn to it.

| s extramarital pregnancy proof of zina?

Pakistanizina law considers extramarital pregnancy as prootinh We shall
now look at the Islamic legal foundation of thiatement.

Major Muslim scholars vastly disagreed on whethgtragnarital pregnancy
should be considered evidence zora Imam Abu Hanifah was firm in rejecting the use
of extramarital pregnancy as an evidence zofa Basing his judgment on clear
injunctions from the Qur’an andisnah he considered pregnancy as mere circumstantial
evidence that does not constitute sufficient prafotina In his view, the judge has to
ask the woman being tried for such accusation ferdeherself. If she claims that she
was raped, or forced into a sexual relationshighat she had intercourse with a man to
whom she thought she was marfiedhen she would not be liable foadd This opinion
is in conformity with the opinion of the Prophetempanions, especially Omar before
whom an unmarried pregnant woman was tried Zima Omar asked her to defend
herself, she then said: “I am a sound/heavy sleepet a man raped me while | was
asleep and then he left. | could not recognizethieneafter.” Omar accepted her defense
and released hé?.

Abu Hanifah went so far in his reasoning as toestht an unmarried pregnant
woman who claims that she was raped or married doekave to provide clear evidence
of her rape or marriage. Her word alone sufficesbu Hanifah referred to another
incident involving Imam Ali who was khalifah at tiiene of the incident. He asked a

i; IBN QUDAMAH, supra note 7, at vol. 10, p. 188.

Ibid.
9 Abu Hanifah goes very far in defining the element aftit@oncerning the existence of a marriage
contract. He indeed argues that if a man pays a woman to pedorewgork for him and then has sex with
her, or if he even pays her to have sex with him, thee ke suspicion of marriage as the money given to
the woman could be analogized to the mahr. Other junstieiding Ibn Qudamah and |bn Hazm rejected
vehemently this position. See, IBN HAZMpranote 15, at vol. 12. pp. 195-198; IBN QUDAMAH, sapr
note 7, at 194-95
2 |BN QUDAMAH, supra note 7, at vol. 10, p. 193.



pregnant woman: “maybe you were forced to have’selx@ said: “No.” He then said:
“then maybe somebody raped you when you were @&fee@onsidering the fact that
Pakistan adopts the Hanafi School, it is rathercokes why the Pakistani legislators
rejected Abu Hanifah’s view on the matter.

Al-Shafi'i and Ahmad Ibn Hanbal opted for the saopmnion, and so did many
other scholars. The well-known scholar Ibn Qudarnas a very interesting view about
the pregnancy of a virgin or unmarried woman, hd:s# our opinion, [pregnancy can
occur from] rape or a suspected marital contrattidud must be dropped if there is an
element of doubtshubhah according to the hadith. It is also believed #hatoman can
get pregnant without intercourse because the spérmman may get into her in many
ways, whether passively or actively [that is, by ben willl. The pregnancy of virgins
is a logically accepted fact because it did hapgénit is important to note here that the
analogy with artificial insemination is rather king.

However, Malik had a different view on the mattde stated that an unmarried
woman who becomes pregnant is liable to zina pumesit unless she proves that she
was raped or that she is married. However, Maiikatknowledge the possibility that
pregnancy can result from an unwilling sexual dc¢tus, he established a number of
safeguards that aim to assure that no innocenbiwicted unjustly. First, physical
evidence is undeniable proof of rape. If a womames bleeding to the judge [or the
police today] and claims that she was raped, hed woaccepted because of her physical
state” If somebody hears her asking for help, his testimis accepted. From this
perspective, even if the Pakistani legislators wafiienced by the Maliki view, they
should adopt it in its totality and hence allow wenmto rebut the pregnancy proof by
physical/medical evidence that they did not consetiie intercourse.

It is worth noting here that many Muslim scholargidzed the Maliki point of
view regarding pregnancy as proof ziha The famous jurist Ibn Hazm vehemently
disagrees with the Maliki analysis based on tharcknd emphatic injunctions in the
Qur'an. He argues in his bodk-Muhalla Bi al-Atharthat the Maliki ruling is not in
conformity with divine law. He says:

“We have not seen anyone more audacious [than gamnsés who] mete out a
sentence based on mere circumstantial evidence, ppased on a type of
evidence] where there is no room for any senteadsetmeted out...the Malikis
establish théhadd of zina based on mere pregnancy, whereas pregnancy could
result from rape?

It is therefore clear that Muslim scholars agre@druthe fact that a womah
forced into a sexual relationship cannot be hedphoasible for this act. They disagreed,

21 ABU AL-WALEED IBN RUSHD AL QURTUBI, BIDAYAT AL -MUJTAHID WA NIHAYAT AL -MUQTASID.

(Reprint. Beirut: Dar Ibn Hazm, 1995), vol. 4, p, 1728.

22BN QUDAMAH, supranote 7, at vol. 10, p, 193.

23 AL-ZURQAANI, HASHIYAT AL -ZURQANI ALA MUWATTA’ AL IMAM MALIK . (Beirut: Dar al-Ma'rifah,

1989) Vol. 4, p. 150. Further discussion of thisiessill follow.

24BN HAZM, supra note 15, at vol. 12. p. 61.

% Most scholars say that a man can also be forced into inte;awt by a woman as some wrongly
understood, but by somebody who has power over hirh, asithe ruler or a bandit. In such cases, he is not
to blame or to be punished. Abu Hanifah departed frasnvibw at an early stage of his life, he said that a



however, on the type of proof they considered sidfit for establishing sexual coercion.
For this reason, we shall examine next the vangangs in which Muslim scholars dealt
with situations that included claims of rape.

Rape and Coer cive Sexual Relationshipsin Islamic L aw:

As stated earlier, Pakistani law treats rape aacarofzina It then extends the
evidentiary requirement for provirgna i.e., the requirement of four qualified Muslim
male witnesses, to cases of rape as well. Thagntrent is supposedly based on Islamic
law. We shall refute this claim, and eliminate thesisunderstandings about the correct
position of Islamic law, by discussing some of thajor jurisprudential views on the
matter.

It is true that Islamic jurisprudence treated rapially referred to aal-istikraah
or al-zina bi’l-jabr, under the general law a@ina This is understandable since Qur’an
does not deal with coercive sexual relationshipnly addresses the case of consensual
sexual relationships. Consequently, jurists weredd to derive laws relating to rape
based on arguments from analogy and other modésgaf reasoning. We shall now
discuss the divergence of views regarding the ctdinape.

Muslim scholars based their arguments on the haldghsays, “God has forgiven
to my people mistakes, forgetfulness and anythimag they were coerced intoné&
istukrihu ‘alayh) ?®. They concluded from this hadith that if a persespecially a woman
was forced into a sexual act, then she/he wouldaaubject to punishment. Jurists are
unanimous on this matter as the following incideartd views show.

Ibn Qudamah emphasizes the agreement among schblaus the innocence of
al-mustakrahah ‘ala al-zinéthe woman forced into an illicit sexual act), lags “There
IS N0 sentence against a coerced woman accordirigetaverwhelming majority of
Muslim scholars. This is the view of Omar, al-Zyt@atadah, al-Thawri, al-Shafi’i, and
others and we do not know anyone who departed fifoim view?’. Later on, Ibn
Qudamah narrates different hadiths and inciderats ghpport this view. For instance, a
woman claimed that she was raped during the Praptieie; the Prophet did not charge
her with any crime. He also narrates that some lerslaves were raped by some male
slaves and were brought before Khalifah [Caliph]@@mOmar cleared the females of
any wrongdoing and flogged the male sl&bes

In another incident, an alleged adulteress was dgimobbefore Omar, and she
claimed that she was sound asleep when a man catméer. Omar released her though
she was not able to recognize and hence identdyrépist. When asked about his
decision, he explained that the ruler was bounaaive thehaddwhenever there was the
slightest doubt about its applicability.

Moreover, jurists extended the definition of coercto include not only coercion
by means of physical force, such as in the casenodn forcing his way on a woman, but

man cannot be forced to have sex, because such act requires apatitigation from his side, unlike a
woman who is passive and can be forced into it. But hedatehanged his opinion and stated that if a
man’s life is threatened at the moment of the intercourse hiaénnot to be blamed. He argued that the
physical response (from a man) is not proof of consewilbbut only of maleness.r8wms AL-DIN AL -
SARKHASI, KITAB AL- MABSUT. (Reprint. Beirut: Dar al-Ma’rifah, n.d) vol. 9, p9.

% |IBN QUDAMAH, supranote 7, at vol. 10, p. 184.

27BN QUDAMAH, supranote 7, at vol. 10, p. 158.

% IBN QUDAMAH, supranote 7, at vol. 10, p. 159.



also by other means. For example, threats takifiurt the woman were included in the
definition of coercion. Jurists even included @twif food or water to a needy woman in
the definition as well, when the waiver of such idéms conditioned on the woman’s
acceptance to engage in a sexual act. Indeedpamawaevho was tried before Omar for
zina claimed that she was thirsty and asked a shepbersome water. The shepherd
denied her water unless she allowed him to havevetaxher. Having no choice, she did.
Omar consulted with Ali whose opinion was that theman had no other choice.
Consequently, Omar dropped the case against her exed gave her monetary
compensatiori’ Jurisprudential books narrate many similar stori

We can thus safely assert that the difference dmtwhe majority view of Muslim
jurists and the minority view is not really abouhether a raped woman should be
punished or not. It is rather about proving tiat $exual act occurred against the will of
the woman. The disagreement among scholars opams encompasses two cases:

First: the case of an unmarried woman who is fotmdbe pregnant, and who
claims that she had been raped but cannot nanmeshkatllant.

Second: the case of a woman who reports to tHesrties that she was raped by
a certain individual whom she may be able to idgnti
The second case is different from the first oneabse the woman in the second case was
neither caught in the act of having illicit sexits consequences, nor was she otherwise
accused. Instead, she came forward of her ownréceeeking justice. It is very
important to keep this difference in mind, if went@o understand Islamic law afna
properly and not separate it, through hasty juddmjefrom its fundamentalilfah
(reason)

The Case of an Unmarried Pregnant Woman Who Claims Rape:

Muslim scholars widely disagreed about the exterwhich the claim of rape by
an unmarried pregnant woman may be accepted witbwittence. Here again the
Pakistani legislation departs completely from thengfi view on the matter. Indeed, as
we mentioned earlier, the jurist Abu Hanifah stateg a woman who claims rape is not
required to prove it° nor is she required to recognize or name herlassdi Imam Abu
Hanifah argued that if there was no way to verifg twvoman’s claim or to provana,
then it would be better to release her accordinaéchadith “dismiss thieududif there is
an element of doubskubuhat’. His argument shows that Imam Abu Hanifah digar
appreciated the fact that a woman being raped cooldoe expected to memorize the
identity of her aggressor or name him thereafter.

Imam Abu Hanifah also based his opinion on numeriogglents where the
Prophet's Companions, notably tKbulafa’ ar-Raashidundismissed apparent cases of
zinawhen women claimed rape.

We have already mentioned some of these caseshwhaurred during the rule
of Omar. Indeed, after Omar dismissed an appazit case against an unmarried
pregnant woman based on her claim that she wasl réqggeissued a decree to all his

29BN QUDAMAH, supranote 7, at vol. 10, pp. 159-160.
%0 |BN RUSHD, supranote 19, at 1728-29.
31 bid.
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governors ordering them not to execute any oneowttconsulting with him first? This
decree is highly significant for cases involvingpagentzina Also, Khalifah Ali and the
famous companion Ibn Abbas stated: “if there isifanr a ‘maybe’ in the case dhadd
it cannot be applied®®

However, other jurists, including Imam Malik, @efed from this view arguing
that pregnancy is sufficient proof niha, unless marriage or rape are proven. They based
their view on the following statement by Imam AID Peoplezinahas two forms; it can
be secret or public. As to secreina only the testimony of witnesses can prove
it...whereas publizinais when there is a pregnancy or a confessiéhTHe scholars
who use Imam Ali’'s statement seem to forget thadéined certain requirements for
extramarital pregnancy. In such cases, he alweyddged the pregnant woman with the
opportunity to defend herself by claiming eithgpear a previously undisclosed marital
relationship. He was also inclined to dismiss chargn case ofshubhah (doubt,
possibility of innocence).

For these reasons, the proper way of reconcilegvarious views of Imam Ali
and thus understanding his proper intent in theestant about secret and puldioais
the following: A secret (private) illicit sexualctabecomes known (publicly) when
pregnancy occurs. At that time, the illicit sexualationship leaves its exclusively
private sphere and acquires a public dimensiore agparent pregnancy of an unmarried
woman impinges on society by affecting public mityal This state of affairs activates in
Islamic jurisprudence the right of the society totpct its moral values. So, it becomes
absolutely necessary for the pregnant woman tayjuser pregnancy either by claiming
rape or marriage. If she fails to do so, and tlageeno otheshubuhain the matter, then
(and then only) pregnancy becomes a proof of putha without the need for four
witnesses or a confession.

The incident narrated earlier supports this imeggion. Imam Ali actually
suggested to the pregnant woman brought before diffarent ways to justify her
pregnancy, by asking her questions like: “maybe wauwe forced to have sex?” And
“maybe somebody raped you when you were asféefislim scholars who used Imam
Ali’'s statement distinguishing between secret amolip zinacompletely missed his point
because they took it out of context and did notewsidnd it in light of his other
statements and rulings that protect pregnant waméhis context®

The imposition ohaddof zinaunfairly is such a serious matter, that even Malik
moderated his rather rigid view on the matter bgeating physical evidence, such as
bruises and bleeding, as proof of rape. This isrgoortant point, given that proving rape
through medical means has been made a lot easmurimodern times by advanced
medical technology. Other scholars accepted thtenteny of a single person who hears
the victim asking for help. This position is basedan incident involving Khalifah Omar
Ibn Abd al-Aziz, where a woman brought before hitairned that a man raped her.

%2 |BN QUDAMAH, supra note 7, at 194.

3 |bid.

% IBN QUDAMAH, supranote 7, at 193.

3 Seesupranote 19.

% Among those statements, his saying: “if there is an “i tmaybe” in the case dfadd it cannot be
applied”, seesupranote 28; and also the fact that when a pregnant woman cléiaieshe was forced to
have sex with a man who refused to give her water whewahi¢hirsty. He didn’t ask her to prove her
claim and he advised Omar to release seg, supranote 27.
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Another man testified that he heard her scream8w.Omar released h&r.Malik’s
comments suggest that he also accepts this viehit @well that he does since even the
Qur’an refers to this type of evidence in clearthg Prophet Joseplalayhi assalam
from the accusations of the wife of the Phar$ah.

Consequently, if the Pakistani legislature adtipésHanafi view, which permits a
claim of rape to justify extramarital pregnancyenht should also accept the fact that a
woman is not required under the Hanafi positioprtwvethat she was actually raped. Her
word suffices. On the other hand, if the legislatapts for the more onerous Maliki view,
then it should not denude it from its balancingnedats of mercy and fairness, the
hallmarks of Islamicadalah. Thus, in the absence of eyewitnesses, medical/gdiysi
proofs must be admitted to establish the womanisgéence, just as the Prophet Joseph
used them, in the Qur’anic story, to clear his name

The Case of a Woman Who Reports That An | dentified I ndividual Raped Her:

Muslim jurists unanimously agree that a woman whaeaiped is neither legally
nor morally (religiously) at fault. They howeveisagreed on the legal implications of
the case of a woman who names a specific individial accuses him of raping her
without being able to fully establish her claimv&el opinions were expressed on this
matter.

Imam Malik stated that if the woman accuses of rapean known for his piety
and righteousness, without providing witnesseshgsital evidence, then she is liable for
the punishment ofjadhf(a punishment of 80 lashes meted out to those wdikefalse
accusations}® But if the accused is known for his ill condufis@) then the assessment
of the veracity of the woman’s claim is left to tjuelge. If he believes the woman, the
judge may inflict corporal punishment onto the prasd assailant, imprison him, and
make him pay the womanmahr, or more accurately, a value equivalent to mahr*.
Moreover, a woman can accuse a man of rape andvpad thehadd of gadhf in the
opinion of Omar lbn Abd al-Aziz, if the woman islakio produce one testimony from a

37BN HAzM, supranote 15, at 259.

¥ Quran (12:26-27)

* |t is important to point out that Muslim jurists digeed a great deal on whether the verse related to
gadhf(defamation regarding one’s chasti(2}:3) can be applied to men. Indeed, the ayah addresses tho
who accuse falsely chaste/righteous wonmnhsanat)Some scholars, especially those who adofts
(reasoning by analogy), argue that men are not included ay#tesince it states flatly: “those who

defame chaste women...” If we adopt this view, then the meaniggdbifitself would be strictly limited

to men who accuse women and never the opp&s&BsN HAzM, supranote 15, at 226-230 (and

margins).

“° The fact that the presumed rapist is required to pay a egligalent to the mahr of his alleged victim
does not mean that he is required to marry her (as sotneesudio). That would be repugnant under
Islamic law. The payment is simply compensation for theadg® the rapist caused, and is in addition to
the punishment he receives from the court. Muslim schdisagreed on the fairness of this approach. Al-
Shafi'i agreed with Malik that if a man is found guitifrape he is liable tbaddof zina,and he should
payhis victim a value equal to herahr, see, MUHAMMAD BN IDRISSAL-SHAF!'l, KITAB AL-UMM. (1%

edition, Cairo: Maktabat al-Kuliyyat al-Azhariyyah, 1961) V&l.p. 258. Other scholars argued that such
an approach imposes double jeopardy upon the perpetrétoh is unfair and inconsistent with the

Qur'an. They also argued that timiahris a marital gift that is exclusively required from albausd to his
prospective wife, and hence the perpetrator should not beeddaipay itSee Ibn Rushd, supra note 19,
at vol. 4, p. 1729.
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person who heard her calling for help. It is intpat to note that, for the Malikis, while
this evidence would not suffice to legally establise guilt of the maH, otherwise they
would have sentenced him to thadd of zinaon him, it suffices to protect the woman
from the hadd of gadhf. It is clear that the Maliki reasoning here hasoses flaws
Indeed, why should a man whose guilt was not itedfly established be punished even
by a lesser sentence than Haeld? The woman can also avdidddof gadhf if someone
saw her with the accused (thus establishing oppibyl or if the accused had scratches
on his body or other similarly incriminating evideft.

Despite its attempts to ameliorate the situatioaroinmarried pregnant woman,
it is our considered opinion that the Maliki powit view is demonstrably inconsistent
with Qur’anic injunctions, as well as precedentnfrthesunnahof the Holy Prophet.
The famous jurist Ibn Hazm agrees with us, andgiless vehemently with Imam Malik
whose reasoning on this matter he refuted poirgdogt.

Ibn Hazm rejected the Maliki view that the rightenass or ill conduct of a man
accused of rape should affect the legal ruling gtidge. He argued that neither the
Quran, sunnah, ijma’, giyasior the tradition of the Companions, support tpgion.
To the opposite, a judge should treat people egudiether they are known for their
righteousness or their ill conduct, and whetherytlage Muslims or non-Muslims.
Evidence from thénadith and the consensus of the Companions and schdilavs that
when a person accuses another of any charge angftyedant denies the claim, then the
defendant must swear to his/her innocence of thegehbrought against him, even if the
said defendant were a companion of the PropHenh Hazm argues vehemently against
the distinction Malik makes among Muslims in legadtters and considers such a rule as
a wide open door to all kinds of injustice and dremation. He states flatly that in such
cases, the oath should be required from every perspmatter who he may be.

A most important point raised by Ibn Hazm’s reasgnis the following: if we
adopt the Maliki argument, then a woman who is dape a well-known man and has no
evidence to support her claim is left with only teptions. Either she reports him, and
becomes liable for theadd of gadhf or she remains silent. In the latter case, & r
thehaddof zinaif she becomes pregnant. Ibn Hazm describes thirageous situation as
an extreme injustice towards worftén

Based on this criticism, Ibn Hazm develops a negument inspired by the
ultimate Qur’anic principle: “If ye differ in anyihg among yourselves, refer it to Allah
and His Messenger” (4:59). He argues that a wontam neports having been raped by a
specific man should not be viewed as making a fatssusationgadhf Rather, she

“L It is understood from the Maliki reasoning that in soabes, the aforementioned evidence is not
sufficient to legally establish the guilt of the man accudedpe. Otherwise, Malik would have ruled in
favor of applying thénaddof zinaupon him. This gave rise to the following criticismititannot be
established that the man is guilty, then why should he reegiy punishment, be it imprisonment or other?
2 |BN HAzM, supranotel5,at 259.

3 This view is supported by the fact that a non-Muslim imaited Khalifah Ali into court accusing him of
not having paid him back his loan. Imam Ali had to swesinnocence because he had no evidence to
prove that he actually paid the man his money back. Other &uoms, including Khalifah Omar,
Khalifah ‘Uthman, and Ibn Omar, the great Companion amnctwa of hadith [Abd Allah ibn Omar Ibn al-
Khattab] had to take the same oath for different reasem$jAazm, supra note 15, at 260.

“4 BN HAzM, supra note 15, at 260-261.

13



should be viewed as a plaintiff seeking justiceJ aence should not be liable foadd
al-gadhf. As a plaintiff, the woman has two resorts:

- She should be asked fobayyinah(clear proof) supporting her claim, and if she
produces it then the man should be punished acuglyglior

- In case the woman is not able to produce adeqwiaderee, then the man would
have to take an oath that he did not aggress loerdid he force her into any
action. He does not have to swear that he did owiit zina;”> because such a
crime violates the right of God and no one mayriete between a person and
his/her God. After the oath, the two parties aee fio leave and neither of them is
liable for any punishment whatsoetfer

In our view, the position of Ibn Hazm is closerti@ concept of Islami@adalah
than that of Imam Malik. It is at once, balancedstj and compassionate, without
showing favoritism. It errs on the side of cautias a Muslim judge ought to do, and
thus does not victimize any one. Significantlyn lHazm understood the grave mistake
other jurists make when they fail to distinguishivieen reporting an injustice, and
accusing others falselgddh). In their failure, other jurists turned a divileav that was
meant to protect women into a weapon against tiemHazm’s reasoning takes into
consideration the Islamic ideal of justice and gquand brings the laws relating zna
and rape into conformity with divine law, withoutdsing sight of the rights of both
parties involved in such cases.

It is important to highlight again that the Hanafiholars were wise and fair in
understanding the circumstances surrounding the @a woman claiming rape without
naming her assailant. They therefore accepted diervgord and did not require her to
provide evidence whatsoever for her claim. Thesoaltated that even if a woman
confesses four times that she commitzedh with a person she names, and the concerned
man denies her claim, then there is no case. Thgyed that the act afina couldn’t
possibly occur without the active (physical) pap@tion of the man. Since the man
denies having committed the act, then the acf ibeglomes inconceivalife

Since Hanafis did not address at length the oasewoman who identifies the
man she is accusing of raping her, we believetttebest way to deal with it is to adopt
the viewpoint of Ibn Hazm. As noted earlier, th@nt of view is more compatible with
the principles ofShari’a and its spirit than other points of view available this matter,
especially that of Malik.

Conclusion:

All schools of Islamic law agree that rape is ianer, they only disagreed on how
to prove it. It is clear from our discussion thia¢ foundation of the Pakistamina and
rape laws is not in conformity either with the Har&chool adopted by Pakistan or with
the other jurisprudential views related to the eratt

5 |BN HAzM, supra note 15, at 261-62.
“% bid.
47 Al-Sarkhasi, supra note 23, at vol. 9, p. 99.
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If we adopt the Hanafi position, which is also thajority position on the matter, then:

- Extramarital pregnancy should not be considergarasf of zinasince it could result
from a the woman’s wrong belief that she is martiedhe other party, or rape, or
artificial insemination, and so on;

- If a woman claims that she was raped, either tofyulser extramarital pregnancy or
just to report the assault, she should not be requo prove her accusation. Her word
is sufficient evidence; and

- Since the Hanafi School did not rule in the caseaolvoman who accuses a man of
raping her but is unable to provide clear evidefibagyinal), then we can adopt Ibn
Hazm’s view, and ask the accused to take an oatimgtthat he did not aggress the
plaintiff nor did he force her to do anything agsiher will. The two parties should
then be released. If pregnancy occurs, it shootde held against the woman.

If we adopt the Maliki view, then:
- Physical/medical evidence should be accepted ad pfoape,

- In case no physical evidence exists, we should tefthe jurisprudential principle of
avoiding the application of hadd whenever there is an element of douddr{ al-
hudud bi al-shubuhat)n the situation The claim of rape should be viewed as
sufficiently strong to overcome any charge ahaz especially when the woman
reports the crime of her own volition. Her claitmosld not be treated as either a
confession or a false accusation, as Ibn Hazmlgldamonstrated.

- In all cases, we should keep in mind the fundameta’anic principle of‘adalah
(justice, balance, and equity). The law should gobsociety, its morals and ideals,
but without denying to individuals their rights pesially their basic right to life. As
all scholars agreed, it is better to let a guikygon get away with his/her sin and face
God's justice later than to enforce theddon a single innocent person.

We ask no more or less from the governmentgaudisof Pakistan.
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